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This § 1983 action all eges that various nmenbers of the
East on, Pennsyl vani a police departnment and city governnent
violated three citizens' rights after a Thanksgi ving f oot bal |
game three years ago. W here consider the defendants' notion

for partial sunmary judgnent.

Backqgr ound

A Facts

W will not here attenpt to recapitulate the intricate
facts underlying this case, involving as it does the independent
activities of three plaintiffs and at |east eight defendants
during what was, by all accounts, a sonewhat chaotic series of
events. For present purposes, we will outline a bare sketch of

what is at issue.?

The facts as briefly outlined bel ow are not
necessarily conpletely undisputed -- indeed, the parties’
versions of the events on the bridge are in great part quite
different -- and are provided solely to give background to our
subsequent di scussion of the nerits of the defendants' notion.
Any disputes as to material fact anong the parties will be
addressed, where significant, in our analysis.



The events of consequence occurred on Novenber 27,
1997, Thanksgiving Day. On that day, as on every Thanksgi vi ng
Day, the Phillipsburg, New Jersey high school football team
pl ayed its cross-river rival from Easton (Pennsylvania) Hi gh
School . Because of the size of crowmd expected for this gane, it
was held at the stadiumon the canpus of Lafayette College in
Easton.? The football gane began at around 10:30 a.m, and
Phi | lipsburg High won handily.® Each of the plaintiffs attended
the ganme as a supporter of the Phillipsburg H gh School team

After the gane ended, |arge nunbers of Phillipsburg
fans, including the three plaintiffs, proceeded back towards
Phillipsburg fromEaston via the Route 22 toll bridge over the
Del aware River that links the two cities. Because of the many
peopl e on the bridge, pedestrian traffic spilled over fromthe
si dewal ks onto the vehicular roadway and this initially
precipitated difficulties as vehicles attenpted to negotiate the
roadway around the pedestrians, although shortly the bridge was
closed to vehicular traffic. Easton police officers -- five K-9
of fi cers acconpani ed by their canine partners -- arrived on the

scene to direct the crowd's novenent across the bridge. These K-

*This is apparently the traditional site for the gane.

3Near the end of the game, there apparently was a
confrontation between Easton police officers and a group of
(evidently Phillipsburg) fans who had gathered at the fence
separating the stands fromthe field. Al though one of the
plaintiffs, Eric Freenman, was involved in the fence incident,
none of the plaintiffs' allegations directly stens fromthat
confrontation, and we therefore will eschew a nore detail ed
di scussion of this sidelight.



9 officers included defendants O ficer John Remal ey, O ficer
Jesse Sol | man and Sergeant M chael Weston. Another of the
def endants, Captain Douglas Schl egel, was al so present at the
scene though not part of the K-9 units. The K-9 units arranged
thenselves in a line across the bridge roadway near the Easton
side of the bridge.

At this point, a crowd of approxinmately two to three
hundred people forned in the bridge roadway at about the bridge's

center point,*

and the defendants maintain that a portion of the
crowd began to advance on the police. 1In any event, the police
K-9 units then advanced on the crowd, and a nel ee ensued. Each
of the plaintiffs received injuries froma police dog and/or was
t he subject of police officers exerting physical force.

Plaintiff Eric Freeman was ultinmately arrested on the bridge and
charged with various offenses including R ot, Aggravated Assault,
Resisting Arrest, and Escape. Freenman was ultimtely acquitted

of all charges after a trial before the Northanpton County Court

of Common PI eas.

B. Plaintiffs' All eqgations

In order to clarify the discussion bel ow, we now
outline what clains the plaintiffs have brought agai nst which

def endant s.

1. Al essi 0 Zagra

“The defendants maintain that this crowd had stopped
nmovi ng toward Phillipsburg, but the plaintiffs dispute this.
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Zagra all eges that as he was wal ki ng back across the
bri dge, he saw the crowd ahead of him stop, at which point the
Easton police K-9 units charged the crowd. Zagra contends that
he was confronted by defendant O ficer John Renmal ey who screaned
at him tried to nove himinto the pani cked crowd, yelled
obscenities at him and ultimtely struck Zagra repeatedly with
his baton. Zagra then nmade his way out of the crowd and wal ked
to the New Jersey side of the bridge. Zagra alleges that his
subsequent efforts to file a conplaint regarding this incident
were rebuffed by the Easton Police Departnent and that defendant
Mayor Gol dsmth and defendant Chief of Police Palner permtted
the same officers involved in the bridge incident to conduct the
i nvestigation of that event.

Zagra brings a claimunder 42 U S.C. § 1983 (Count 1)
agai nst defendants O ficer John Remal ey, Captain Dougl as
Schl egel , Sergeant M chael Weston, Chief Law ence Pal ner, Mayor
Thomas Goldsmth, the Cty of Easton, and the City of Easton
Pol i ce Departnment. Zagra sues the police officer defendants and
Mayor Goldsmth both in their individual and official capacities.
Zagra claims that these defendants violated his rights through,

inter alia, his unlawful detention on the bridge; Renaley's use

of excessive force; the devel opnent of a policy, practice or
procedure designed to allow the use of excessive force; the
devel opnent of a policy, practice, or procedure that posed a

threat to citizens by the negligent retention of personnel; and



the failure to train, supervise, nonitor, and control the crowd
control actions of the police.

Zagra al so asserts a claimof intentional infliction of
enotional distress (Count I1) against Oficer Remal ey, Captain
Schl egel , Sergeant Weston, Chief Palnmer, Mayor Goldsmth, the
City, and the Police Departnent.® He contends that the
def endants' conduct, within the scope of their enploynent, was
i ntended deliberately to inflict enotional distress on him

Zagra further clains assault and battery (Count I11)
against Oficer Remal ey, Captain Schlegel, Sergeant Wston, Chief
Pal mer, Mayor Goldsmth, the Gty, and the Police Departnent,
stemmng fromthe beating that he allegedly suffered at Oficer
Remal ey' s hands. °

By an Order dated June 23, 2000, we dism ssed Count |V
of the Conplaint, which alleged negligent infliction of enotional

di stress.

2. Mtchell Ricker’

Ri cker clainms that he was wal ki ng across the Route 22

bri dge, past the spot at which the Easton K-9 officers were |ined

®Agai n the police officer defendants and the Mayor were
sued individually and in their official capacities.

®As to the other defendants, Zagra contends that they
precipitated the attack by "condoni ng, accepting, tolerating, or
encour agi ng" such behavi or.

"W note as an initial matter that Ricker's Conplaint
appears to have been closely patterned on Zagra's earlier-filed
Conpl ai nt .



up, when the K-9 officers charged the cromd. Ricker alleges that
he was, w thout provocation, assaulted by defendant Sergeant
Weston, in that Sergeant Weston beat himw th a baton and then
caused his dog to assault him The dog allegedly bit R cker many
times on his lower extremties, causing a wound resulting from
the dog's several-mnute grasp on Ricker's |leg. Several other
pedestrians pulled Ricker fromthe roadway and assisted him
across the bridge. Ricker further alleges that the police later
deliberately stifled any investigation into the incident by
threatening to arrest and charge anyone who was present on the
bri dge and witnessed the event who cane forward. Ricker also
clains that the police and the Mayor permtted the very nen
involved in the incident to conduct the police investigation of
it.

Ri cker asserts his 8 1983 a claim (Count |) against
Sergeant Weston, O ficer Renmaley, Captain Schlegel, Chief Palner,
Mayor Goldsmth, the GCty, and the Police Departnent, on
fundanmental |y the same grounds as those Zagra alleged.® Also in
parallel to Zagra's Conplaint, Ricker clains intentional
infliction of enotional distress (Count |I1) and assault and
battery (Count 111) against the sane defendants agai nst whom he

brought the § 1983 claimns. ®

®Ri cker al so bases his § 1983 clains on the all eged use
of "deadly force" -- in particular, the use of the police dog.

Al of Ricker's clains against the police officer
def endants and the Mayor are directed at themin both their
(continued...)



Count IV of Ricker's Conplaint, alleging negligent
infliction of enotional distress, was dism ssed by our O der

dat ed June 23, 2000.

3. Eri c Freeman

Freeman al | eges that he was wal ki ng east bound on the
Route 22 bridge, using the sidewal k on its northern side, when he
observed and heard the K-9 units charge the crowd. Freeman
contends that Sergeant Weston was ordering the police to advance
on the crowmd on the roadway, to use batons, to beat and bite
i ndividuals, and to effectuate arrests. Freeman all eges that he
saw an Easton police officer, who |ater turned out to be
def endant O ficer Jesse Soll man, beating a man who had approached
the officer in a non-threatening manner. Freeman clains that he,
acconpani ed by others, then approached the police officer to ask
why the man was beaten, and al so why dogs had been set upon the
cromd. Oficer Sollmn responded by striking Freeman on the back
of the head with his baton, and then setting his dog upon
Freeman. Freeman alleges that the dog bit and ripped his | ower
right leg, and that Soll mn gave the dog no conmand to stop.
Freeman attenpted to seek nedical help fromother police officers
on the bridge, but was rebuffed. Soon afterward, Captain

Schl egel -- who had noticed the bite marks on Freeman's leg --

°C...continued)
i ndi vidual and official capacities.
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chased and arrested Freeman, and in the process threw Freeman
violently to the ground.
After his arrest, Freeman was jailed for five days on

charges of, inter alia, riot, aggravated assault, resisting

arrest, and escape. Freeman was acquitted of all charges on
January 20, 1999 following a jury trial before the Northanpton
County Court of Conmon Pleas. Freeman clains that the charges
against himwere false, that the police knew that he had
commtted no offenses, and that the arrest was in fact an effort
to cover up police wongdoing during the incident.

Freeman also clains that the internal investigation of
the incident, which resulted in a finding that there was no use
of excessive force, was conducted by defendant Captain Edward
Zukasky, and that Captain Zukasky, Chief Palnmer, and Mayor
&oldsmth had, by their actions prior to the incident at issue
here, permtted and tolerated officers' pattern and practice of
the use of unreasonable force, including acts of Oficer Soll mn,
O ficer Remal ey, Sergeant Weston, and Captain Schl egel.

Freeman asserts clains under 42 U S.C. § 1983 for
violation of a variety of his constitutional rights. First, he
claims that Oficer Sollman, Sergeant Weston, and Captain
Schl egel violated his First Amendnent rights (Count 1),
contending that his assault by Oficer Soll man, subsequent arrest
by Captain Schlegel -- both of which resulted from Sergeant
Weston's orders -- violated his rights to free speech and to

peaceably assenble. Second, Freeman al so brings clainms under 8§
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1983 for violation of his Fourth Amendnent rights against Oficer
Sol | man, Sergeant Weston, and Captain Schlegel, contending that
Sergeant Weston's actions in ordering the police actions, Oficer
Sol I man's actions in assaulting Freeman, and Captain Schlegel's
actions in arresting himwere all violations of Freeman's right
to be secure in his person from unreasonabl e searches and
seizures. Third, Freeman clains that O ficer Sollnmn, Sergeant
Weston, and Captain Schlegel violated his Fifth and Fourteenth
Amendment rights (Count 111), in that these defendants' actions
served to deprive himof his liberty wthout due process of |aw
as well as his right to equal protection of the laws. Freeman's
fourth 8 1983 claim that the defendants violated his Eighth
Amendnent rights (Count 1V), was dismssed by our Order of June
23, 2000.

Freeman clains that Oficer Soll man, Sergeant Weston,
and Captain Schlegel violated his rights under Article I of the
Pennsyl vani a Constitution (Count V). |In particular, Freeman
clainms that the defendants' actions violated his right of free
speech and to peaceably assenble provided in Article I, Section
7, his right to be secure from unreasonabl e searches and sei zures
provided in Article I, Section 8, and his right to be free from
the infliction of cruel and unusual punishnment provided in
Article I, Section 13.

Freeman al so asserts a series of common |law tort clains
agai nst the defendants. Count VI of the Conplaint alleges

battery against Oficer Sollnman, Sergeant Wston, and Captain



Schl egel based upon the physical inpacts Freeman incurred during
the incident. Count VIl alleges intentional infliction of
enotional distress against Oficer Sollman, Sergeant Wston, and
Captain Schlegel. Count VIII alleges false inprisonnent against
O ficer Sollmn, Sergeant Weston, and Captain Schl egel based upon
Freeman's arrest and detention.

Finally, Freeman nmakes a bl anket claimof violation of
constitutional rights pursuant to 42 U S. C. § 1983 agai nst
Sergeant Weston, Captain Schlegel, Captain Zukasky, Chief Pal ner,
Mayor Goldsmth, the Cty, and the Police Departnent (Count |X)
This claimis based upon the policies, practices, procedures, and
custons these defendants all egedly created under which the
al | eged unconstitutional acts of Oficer Sollman, Sergeant
Weston, and Captain Schl egel occurred. This claimalso asserts,

inter alia, that these defendants inplenented policies that

encouraged police officers to use excessive force and failed to
i npl ement the policies contained in the Police Departnent's use
of force policy and canine unit policy. Freeman al so says these
defendants failed to provide proper direction for police on duty
on Thanksgi ving Day, 1997, failed adequately to discipline

of ficers who violated use of force directives, failed to
adequately train officers in use of force and crowd control

retai ned and pronoted officers known to have vi ol ent
propensities, and adopted practices all ow ng biased and cursory

internal investigations.
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C. Procedural History

Initially, each of the plaintiffs here filed a

Conpl aint in a separate action. *°

Def endants responded to these
wWith notions to dismss, and by three separate Orders dated June
23, 2000 we granted these notions in part, dismssing Zagra's and
Ricker's clainms for negligent infliction of enotional distress
and di smssing Freeman's claimfor violation of his Eighth
Amendment rights. By another Order dated June 29, 2000 we
consol i dated these cases pursuant to Fed. R Cv. P. 42(a) under
C.A. No. 99-5879. The parties proceeded to discovery' and after

the close of discovery the defendants filed the instant notion. *?

%Zagra's Conpl ai nt was docketed as 99-5375, Freeman's
as 99-5874, and Ricker's as 99-5879.

“The contentious tone of discovery in this case can
best be appreciated through a review of pages 1 through 12 of the
transcript of the tel ephone deposition of Captain Zukasky, which
records the squabbl es anong counsel both as to the scheduling of
t he deposition and as to which party was to bear the costs of the
phone call to Captain Zukasky.

We should note here that in tandemw th his opposition
to the instant notion, Freeman's counsel filed an affidavit on
t he subject of discovery, stating that the defendants have fail ed
to respond to certain docunent requests served on them on August
28, 2000 as part of Freeman's Second Request for Production of
Docunents. We will disregard these contentions until such tine
as they are presented to us in a proper notion to conpel.

“The defendants filed their notion for partial summary
j udgnment with acconpanyi ng nmenorandum of | aw on October 5, 2000,
pursuant to our scheduling Order of Septenber 11, 2000 and hard
on the heels of the conpletion of discovery. As a result of the
parties' inability to cooperate, as docunented in our Order of
Sept enber 11, 2000, many of the depositions in this case were
taken at the very end of the discovery period. As a result,
def endant s’ nenorandum of | aw does not contai n pinpoint page
citations in its references to the depositions. Wile the
def endants' counsel has reported to us her intention to file an

(continued...)
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1. Analysis®

In their notion for partial summary judgnment, the

def endants nake fourteen discrete argunents seeking judgment as

2(. .. continued)
anended brief containing these page citations, we note that
al nrost two nonths has el apsed since the filing of the original
menor andum nore than adequate tinme to obtain transcripts and
anend the nenorandumof law. In any event, we cannot see how the
absence of these citations is cause to further delay the
resolution of this notions, and we also find that the absence of
pi npoint citations in the defendants' Menorandum does not
prejudi ce the defendants' argunents; to the extent that we bel ow
find fault with the defendants' pleadings, this is not associated
wi th the absence of pinpoint citations.

On the other hand, we should also note here that both
plaintiff Zagra and plaintiff Ricker flouted our scheduling Oder
of Septenber 11, 2000 by filing their responses to the notion for
partial summary judgnent eight and thirteen days, respectively,
after the deadline that Order inposed.

A summary judgnent notion should only be granted if
we conclude that "there is no genuine issue as to any materi al
fact and that the noving party is entitled to judgnent as a
matter of law," Fed. R Cv. P. 56(c). In a notion for sumrary
j udgnent, the noving party bears the burden of proving that no
genui ne issue of material fact is in dispute, see Matsushita
Elec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U S. 574, 585
n.10 (1986), and all evidence nust be viewed in the |ight nost
favorable to the nonnoving party, see id. at 587. Once the
nmovi ng party has carried its initial burden, then the nonnoving
party "nust cone forward with 'specific facts showng there is a
genui ne issue for trial,'" Mtsushita, 475 U S. at 587 (quoting
Fed. R Cv. P. 56(e)) (enphasis omtted); see also Celotex Corp.

v. Catrett, 477 U S. 317, 324 (1986) (holding that the nonnoving
party nust go beyond the pleadings to show that there is a
genui ne issue for trial).

The nere existence of sone evidence in support of the
nonnovi ng party will not be sufficient for denial of a notion for
summary judgnent; there nust be enough evidence to enable a jury
reasonably to find for the nonnoving party on that issue, see
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249 (1986).
However, we must "view the underlying facts and all reasonable
inferences therefromin the Iight nost favorable to the party
opposi ng the notion." Pennsylvania Coal Ass'n v. Babbitt, 63 F. 3d
231, 236 (3d Cr. 1995).

12



to various defendants and various of the plaintiffs' clains. W

wi Il address each seriatim

A City of Easton Police
Departnent's Status as a Proper Def endant

The defendants contend that the City of Easton Police
Departnent is not a proper defendant to these actions because
where the Police Departnent does not have a separate corporate
exi stence fromthe City, the Police Departnent is not a proper
defendant. The plaintiffs argue' that the case | aw and statutes
the defendants cited for this proposition are inapposite and do
not control our decision here, and therefore argue that we should
not grant judgnment as to the Police Departnent. ™

Where a police departnent does not have a corporate
exi stence separate fromthat of its nmunicipality, the departnent
is not a "person" anenable to suit under 42 U S.C. § 1983, see,

e.0., Capelli v. Haverford Township, No. 98-5983, 1999 W. 144103

at *1 (E.D. Pa. Mar. 16, 1999); Whichard v. Cheltenham Townshi p,

“Each plaintiff has filed a separate response to the
notion for partial sunmary judgnent. \Where the argunents of each
plaintiff are simlar or identical, we will address them
t oget her, though where necessary we will distinguish them

As an initial matter, we note that plaintiffs are
probably technically correct in this argunent, in that defendants
cited to Baldi v. Gty of Philadel phia, 609 F. Supp. 162, 168
(E.D. Pa. 1985), which by its own terns appears to refer only to
the Gty of Philadel phia, and to 53 Pa. Con. Stat. Ann. 8§ 35210,
whi ch states only that upon the incorporation of the city of the
third class, the newy incorporated city inherits the lawsuits
t hen pendi ng agai nst the nunicipal entities that were
i ncorporated under it. This notw thstandi ng, however, the
defendants clearly have the better of this issue, as the cases
cited bel ow denonstrat e.
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No. 95-3969, 1995 W. 734106 at *1 (E.D. Pa. Dec. 6, 1995);
Johnson v. City of Erie, 834 F. Supp. 873, 878-79 (WD. Pa.

1993); PBA Local No. 38 v. Wodbridge Police Dept., 832 F. Supp

808, 825-26 (D.N. J. 1993) (collecting cases fromvarious Crcuits
so holding); Duvall v. Borough of Oxford, No. 90-629, 1992 W

59163 at *2 (E.D. Pa. Mar. 19, 1992). There is no claimhere
that the Easton Police Departnent has a separate corporate
exi stence fromdefendant the Cty of Easton, and we therefore
will dismss all clains as to the Gty of Easton Police
Depart ment .

B. The Plaintiffs' d ains of
Intentional Infliction of Enotional D stress

1. Plaintiffs' Injuries

The defendants argue that none of the plaintiffs can
sustain a claimof intentional infliction of enotional distress
because none of the plaintiffs can nmake a showi ng on the evidence
of any "nedi cal | y-docunented physical synptons”. Plaintiffs
argue that no such show ng is necessary and that they in any
event have shown the necessary injuries.

Wi | e the Pennsyl vania Suprene Court has not expressly
recogni zed a cause of action for intentional infliction
of enptional distress, and thus has never formally adopted § 46

of the Restatenent (Second) of Torts, the Suprene Court has cited

8§ 46 as "setting forth the m ninmum el enents necessary to sustain

such a cause of action, Taylor v. Albert Einstein Med. Cr., 754

14



A. 2d 650, 652 (Pa. 2000).'™ In turn, section 46 of the

Rest atenment (Second) of Torts subjects to liability an individual

who by "extrene and outrageous conduct intentionally or
reckl essly causes severe enotional distress to another,” but the
section does not itself require a finding of physical injury.

In Kazatsky v. King David Menorial Park, 527 A 2d 988

(Pa. 1987), the Pennsylvania Suprene Court held that a claimof
intentional infliction of enotional distress required "expert
medi cal confirmation that the plaintiff actually suffered the
claimed enotional distress," Kazatsky, 527 A 2d at 995. But
Kazat sky does not require that such confirmation include physical
as opposed to psychic injury. Thus, a plaintiff need not show
physical injury in order to state a claimfor intentional
infliction of enotional distress'’, but does need to provide
conpetent nedi cal evidence of the enotional distress. Moreover

the sort of behavior that gives rise to liability under

W& note that the analysis here is partially adapted
froma simlar analysis contained in our Orders of June 23, 2000
consi deri ng defendants' notion to dismss the plaintiffs' clains
of intentional infliction of enotional distress.

"W recogni ze that sonme internediate appellate courts
i n Pennsyl vani a have held on the basis of Kazatsky that physical
injury is required to claimintentional infliction of enotional
di stress, see, e.qg., Fewell v. Besner, 664 A 2d 577, 582 (Pa.
Super. 1995). However, as neither Kazatsky nor the pertinent
section of the Restatenment (Second) of Torts requires physical
injury, we predict that the Pennsyl vania Supreme Court, if
presented with this question, would hold that no physical injury
showing is required, cf. Kiewit Eastern Co. v. L & R Constr. Co. ,
44 F.3d 1194, 1201 n.16 (3d Gr. 1995) (noting that our Erie duty
requires us to predict how the Pennsyl vania Suprene Court would
decide the matters before us).
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intentional infliction of enotional distress "nust be so
outrageous in character, and so extrene in degree, as to go
beyond all possible bounds of decency, and to be regarded as
atrocious, and utterly intolerable in a civilized society," Hoy

V. Angel one, 720 A 2d 745, 754 (Pa. 1998).

As noted in the margi n above, we arrived at identical
| egal conclusions in resolving the defendants' notion to dismss
five nonths ago. Here, the defendants, in arguing that
plaintiffs nust nake a show ng of physical synptons, are
inplicitly contesting our previous findings, but neither cite to
any case |aw nor make any explicit argunent to show why our
concl usi ons shoul d be reconsidered. ®® Thus, on its own terns,
and on the sane basis as we rejected defendants' notion to
dism ss, we reject defendants' notion for sunmary judgnent on

this ground. *°

Much less that we should reverse oursel ves.
¥I't is the case, as discussed above, that a plaintiff
nmust provi de evidence of sonme expert confirmation of his
enotional distress to go forward. In his response, plaintiff
Freeman cites to a report by Gerald Cooke, Ph.D. on Freeman's
condi tion, which avers, inter alia, that Freeman is suffering
from Post-Traumatic Stress Disorder as a result of his
interaction with the K-9 units, see Freeman's Mem of Law in
Qop'n to Mot. for Partial Summ J. at 32; Ex. [14] to Aff. of
Harold J.J. DeWwalt, Esg. at 9. It would seemclear, therefore,

t hat Freeman has nade the show ng of psychic injury sufficient to
pursue his claimof intentional infliction of enotional distress.
As to Zagra and Ricker, both make reference in their briefs to
medi cal confirmation of their enotional injury, but do not cite
to specific reports. However, absent any argunent fromthe
parties on this point, we nust |eave the question of the
sufficiency of the plaintiffs' show ng of their enotional

di stress to anot her day.
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2. Pr oper Def endants

Def endants next argue that to the extent that the
clainms of intentional infliction of enotional distress stand,
only certain of the defendants are proper targets of these clains
because the requisite show ngs of intentional or reckless action,
or outrageous and extreme behavi or, have not been nade with
respect to various defendants. |In particular, defendants
mai ntai n that Sergeant Weston is not a proper defendant to
Freeman's or Zagra's intentional infliction of enotional distress
clains because with respect to these plaintiffs he only gave
orders that the K-9 officers disperse the crowd. Simlarly,
def endants contend, O ficer Remaley is not a proper defendant to
Ricker's clains. Defendants also argue that there has been no
showi ng that Captain Schlegel, Chief Palner, Mayor Goldsmth, or
the City of Easton has acted with intent to cause enotional
distress to the plaintiffs.

For their part, plaintiffs contend that the facts do
sufficiently show outrageous and intentional behavior. Ricker
notes that we have previously concluded® that a defendant need
not have engaged in a physical assault on the plaintiff to incur
liability for intentional infliction of enptional distress.

W will deny the defendants' notion to grant judgnment
as to these various defendants. As noted above, in noving for

summary judgnent, the noving party bears the initial burden of

21 n our Order dated June 23, 2000.
17



showi ng that no genuine issue of material fact is in dispute, see

Mat sushita Elec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U. S.

574, 585 n.10 (1986), with all evidence viewed in the |ight nost
favorable to the nonnoving party, see id. at 587. Here, the
def endants' notion consists essentially of the bare statenent *
that there is no evidence to incul pate certain defendants as to
the clainms of intentional infliction of enotional distress.
Wil e we appreciate that proving a negative is difficult, we
cannot accept such a skeletal argunment to support so broad a

claimas the defendants assert here.

C. Monell d ains Against the Gty

Def endants argue that there is no liability under 42

US. C 8 1983 for the Gty of Easton here pursuant to Mpnell v.

Dept. of Soc. Servs., 436 U.S. 658, 98 S. C. 2018 (1978). 1In
particul ar, defendants note that the plaintiffs base their clains
against the Gty on the fact that the officers on the bridge
acted contrary to a previously-established policy for dealing
with the crowds on the bridge follow ng events such as the

Easton-Phi | | i psburg football ganes. Defendants argue that the

“IDef endants' argunent with respect to this issue
occupies only nine lines of text in their brief.

2plaintiffs' argunents on this point win no prizes for
advocacy, either, as for the nost part they consist sinply of
statenents that the facts as presented in their briefs'
statenents of the case show that the defendants are in fact
Iiable. However, since the defendants failed to carry their
burden, the potential inadequacy of the plaintiffs' responses
does not enter into our analysis.
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evidence in fact shows that there is no formally established
policy regarding the conduct of crowd novenent over the bridge,
and that the police practices in years prior to the events at

i ssue had in fact resenbled those followed in 1997. 2 Moreover,
def endants contend that even if the police had violated sone
policy or practice on Thanksgiving Day 1997, Mnell liability
cannot lie against the Gty because a failure to train is not
established by a single incident of police m sconduct.

In response, the plaintiffs argue that their claimthat
the police failed to foll ow established practices with respect to
crowds crossing the bridge is only one part of their Mnell
clains. They contend that the police actions on the bridge were
in violation of a nunber of established policies of the Easton
Pol i ce Department for crowd control in general

In order to place these argunents in context, we first

review the | aw surrounding nunicipal liability for 8 1983 cl ai ns.

Under 8 1983, nunicipalities do not have respondeat superior
liability for the acts of their agents. Instead, liability under
§ 1983 will lie for a nunicipality "when the execution of a
government's policy or custom whether nmade by its | awrmakers or

by those whose edicts or acts may fairly be said to represent

BThe plaintiffs alleged that in the years prior to
1997, the Easton police had utilized a nunber of practices for
dealing with the crowds on the bridge (for exanple, the use of
police in riot gear instead of or in addition to the K-9 units,
t he use of megaphones so that the whole crowd could hear police
orders, and closing the bridge to autonotive traffic in advance)
that had prevented incidents |ike the one at issue, but that
t hese practices had not been followed in 1997.
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official policy, inflicts the injury that the governnent as an

entity is responsi ble under § 1983." Mnell v. Dept. of Soc.

Servs., 436 U.S. 658, 694, 98 S. C. 2018, 2037-38 (1978). That
is, the plaintiff nust show that the official policy or custom
caused the deprivation of a constitutionally-protected right, see

id. at 690; Beck v. Gty of Pittsburgh, 89 F.2d 966, 972 n.6 (3d

Cr. 1996) ("The plaintiff bears the burden of proving that the
nmuni ci pal practice was the proxi mate cause of the injuries
suffered.").

Qur Court of Appeals has identified two ways in which a
governnent policy or custom can be established:

Policy is made when a deci si onmaker
possess[ing] final authority to
establ i sh municipal policy wth
respect to the action issues an

of ficial proclamation, policy, or
edict. A course of conduct is

consi dered to be a "custom' when,

t hough not authorized by |aw, such
practices of state officials [are]
so pernmanent and well settled as to
virtually constitute | aw

Andrews v. City of Phil adel phia, 895 F.2d 1469, 1480 (3d Cr.

1990) (citations and internal quotation marks omtted).
Moreover, "[i]n either of these cases, it is incunbent upon a
plaintiff to show that a policynmaker is responsible either for

the policy or, through acqui escence, for the custom" 1d.?*

*The precise degree of culpability that nust be shown
in a "policy or custom case is not clear fromour Court of
Appeal s's jurisprudence. |In Beck v. Cty of Pittsburgh, 89 F.3d
966 (3d Cr. 1996), the court noted that the standard requiring a
showi ng "deliberate indifference” to the rights of those persons
(continued...)
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When a Monell claimagainst a nmunicipality concerns a
policy of failure to train or supervise nunicipal enployees,

l[iability under section 1983 requires a
showi ng that the failure anmobunts to
"deliberate indifference" to the rights of
persons with whomthose enpl oyees wll cone
into contact. Gty of Canton v. Harris, 489
U S 378, 388, 109 S. . 1197 (1989).

The Court in Canton observed that
failure to train nay anount to deliberate
indifference where the need for nore or
different training is obvious, and inadequacy
very likely to result in violation of
constitutional rights. See id. at 389, 109
S. &. 1197. For exanple, if the police
often violate rights, a need for further
training mght be obvious. See id. at 390
n.10, 109 S. C. 1197. See also [Sanple v.
Di ecks, 885 F.2d 1099, 1118 (3d Cir. 1989)]
(del i berate indifference may be establi shed
where harm occurred on nunerous previous
occasions and officials failed to respond
appropriately, or where risk of harmis great
and obvi ous).

[I]n order for a municipality's failure to
train or supervise to anount to deliberate
indifference, it nust be shown that (1)

muni ci pal policymakers know that enpl oyees

24(...continued)
affected that was initially developed in the context of
i nadequat e training of |aw enforcenent officers, see Gty of
Canton v. Harris, 489 U S. 378, 109 S. C. 1197 (1989) (setting
forth the deliberate indifference standard), had been adopted in
ot her policy and custom contexts, see Beck, 89 F.3d at 972. Beck,
however, went on to note that Bielevicz v. Dubinon, 915 F. 2d 845,
851 (3d Cir. 1990) required only proof of the custom and
causation, see Beck, 89 F.3d at 972, |eaving open the question of
whet her the higher "deliberate indifference" standard is
appropriate outside the "inadequate training” circunstance.
O her cases in this District have taken the Beck |anguage to nean
that a customor policy nmust exhibit deliberate indifference,
see, e.q., Basile v. Elizabethtown Area Sch. Dist., 61 F. Supp.2d
392, 405 (E.D. Pa. 1999); ©Estate of Henderson v. City of
Phi | adel phia, No. 98-3861, 1999 W. 482305 at *18 (E.D. Pa. July
12, 1999). W need not resolve this difference for the purposes
of the present notion.
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will confront a particular situation; (2) the
situation involves a difficult choice or a

hi story of enployees m shandling; and (3) the
wrong choi ce by an enployee will frequently
cause deprivation of constitutional rights.
See [Walker v. City of New York, 974 F.2d
293, 297-98 (2d Cr. 1992)].

Carter v. City of Philadelphia, 181 F.3d 339, 357 (3d Cir.

1999) (footnote omtted). ®

We first observe that the plaintiffs are correct in
asserting that the police's alleged failure to foll ow established
policies in their actions on the bridge is not the only Mnell
claimthey |l evel against the City. The applicable counts of the
plaintiffs' Conplaints (Count | in Zagra's Conplaint, Count | in

Ricker's, Count I X in Freeman's) also include, inter alia,

allegations that the Cty had a policy or customof (1)
negligently retaining and negligently assigning police personnel,
(2) failing to train its officers in crowd control, and in fact
(3) encouraging the use of excessive force. Thus, to the extent
that the defendants here argue that the practices on the bridge

did not violate any previously established schene for the control

BSimilarly, "a failure to train, discipline, or
control can only formthe basis for section 1983 nuni ci pal
liability if the plaintiff can show both cont enporaneous
know edge of the offending incident or know edge of a prior
pattern of simlar incidents and circunstances under which the
supervisor's actions or inaction could be found to have
comruni cated a nessage of approval to the offending subordinate.”
Mont gonmery v. DeSinone, 159 F.3d 120, 127 (3d Cr. 1998) (citing
Bonenberger v. Plymouth Township, 132 F.3d 20, 25 (3d Gr.
1997)) .
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of Thanksgi ving Day crowds?®, such an argument hardly goes to al
of the Monell clains that the plaintiffs nake. Even if we were
to agree with the defendants on that point, it still would not
justify a judgnent for the defendants on the Mnell clainms in
general .

As noted above, the defendants also contend that with
respect to any "failure to train" clains the plaintiffs raise,
there could be no Monell liability because such liability cannot
be based on a single incident of m sconduct. W recognize that
it is the case that "[t]hat a particular officer may be
unsatisfactorily trained will not alone suffice to fasten

l[iability on the city," Cty of Canton, 489 U.S. at 390, 109 S.

Ct. at 1206. However, here the allegation appears to be not just
that a single officer was badly trained, but rather that the
entire police chain of command was ignorant of and untrained in
the Departnent's own policies for proper crowd control. Thus,
while the events at issue here were in a sense one "incident", it
woul d seemthat there may be nore than one "incident" of a

failure to train conprehended within it. The defendants'

®In any event, it does not appear that the plaintiffs
are relying on the police departnment's failure to adhere to a
policy or practice specific to a situation involving crowds on
the Route 22 bridge. |Instead, plaintiffs argue that the orders
the police hierarchy gave for crowd control on the bridge were
contrary to the Departnent's own gui delines on general crowd
control. Thus, the defendants' argunent that the behavior in
1997 was not dissimlar from police behavior in prior years does
not necessarily run contrary to the plaintiffs' argunent
regarding the police failure to follow policy.
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argunent for granting judgnment on the failure to train issue nust

consequently fail.

D. Cl ai s Agai nst Chi ef Pal ner and Mayor
Goldsnith in Their Individual Capacities

Def endants argue that we should disnmiss all § 1983
cl ai ns agai nst Chief Pal nmer and Mayor Goldsmth in their
i ndi vi dual capacities. In support, defendants maintain that
nei t her Chief Palnmer nor Mayor Goldsmth had any personal
i nvol venent in the actions associated with the plaintiffs'
injuries. Specifically, they argue that Chief Pal ner and Mayor
Goldsmth did not participate in the actions on the bridge, nor,
for that matter, did they participate "in any activity which
caused legally cogni zable harmto any of the plaintiffs," Defs.'
Mem of Law in Supp. of Mdt. for Partial Summ J. at 19.

As we noted in our Orders resolving defendants' notions
to dismss plaintiffs' Conplaints, supervisors nmay be held liable
for police msconduct if the plaintiff establishes a causal
connection between the supervisor's actions and the

unconstitutional police activity, see Black v. Stephens, 662 F.2d

181, 189 (3d Cir. 1981). Supervisors who were not actually
present at the scene may be held liable for "directing,
encour agi ng, or acquiescing in the unlawful activities," M chae

Avery et al., Police Msconduct 8§ 4:8 at 4-15 (3d ed. 1999), see

al so Blanche Rd. Corp. v. Bensalem Township, 57 F.3d 253, 263 (3d

Cr. 1995) (supervisor may be |iable under § 1983 if he knew of a

subordi nate's unconstitutional activity and approved it); Baker
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v. Monroe Township, 50 F.3d 1186, 1191 (3d G r. 1995) (one could

be held liable under 8 1983 if one directed others to violate
plaintiffs'" rights or had knowl edge of one's subordi nates’

violations); but cf. Rode v. Dellarciprete, 845 F.2d 1195, 1207

(3d Gr. 1988) (liability under 8§ 1983 cannot be predicated on a

t heory of respondeat superior).

Here, we again find that the defendants' notion fails
to neet the initial burden of showing -- view ng evidence in the
light nost favorable to the plaintiff -- that no genuine issue of
material fact is in dispute. Sinply because a supervisor |ike
Chi ef Pal mer or Mayor Goldsmth was not present at the scene of
an unconstitutional act does not necessarily absolve the
supervi sor of individual liability under 8 1983. Thus, Palner's
and Goldsmth's absence at the bridge does not suffice to show
they have no liability.

We are therefore left wth the defendants' assertion
that neither man participated in any activity causing harmto the
plaintiffs. This bare assertion, however, unacconpani ed by any
citation to the record or discussion of the extent of their
actual involvenment in the events of this case, cannot suffice to
show that there is no disputed fact barring judgnment in their
favor. Again, we are keenly aware of the difficulties a party
faces in proving a negative -- here, that Palnmer and Goldsmth

didn't harmthe plaintiffs -- but we cannot find a one-sentence
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claimof an absence of liability sufficient to shift the burden

over to the plaintiffs.?

"The | ack of such argument is particularly striking
where the discussion of the law in our previous Order should have
alerted the defendants to the subtleties of this area of
j urisprudence.

Leavi ng aside the defendants' failure to neet their
burden, we note that the plaintiffs cite to evidence show ng
Pal mer and Goldsmth's personal involvenent in, for exanple,
deci sions regarding retention and pronotion within the Police
Department, Captain Schlegel's pronotion despite his record, and
decisions regarding the internal investigation here. See, e.q.,
Gol dsmith dep. at 14-26, 53-55, and 98-103. See also Siegfried
v. Gty of Easton, 146 F.R D. 98 (E.D. Pa. 1992)(prior 8 1983 suit
agai nst Schlegel). It is therefore far fromclear that the
def endants woul d be able, even wth nore extended argunent, to
show that Pal mer and Gol dsmith were uninvolved in any actions
all eged to have harnmed the plaintiffs. In any event, we need not
now address this question.
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E. Qualified | munity

Def endants argue that Captain Schlegel, Captain
Zukasky, Chief Palnmer, Mayor Goldsmth, and the Gty of Easton
are shielded fromliability for the plaintiffs' 8§ 1983 clains on
the basis of qualified immunity, and they argue that Sergeant
Weston is simlarly shielded fromsuch liability from Zagra and
Freeman's clains since he was not alleged to have physically
assaulted these two plaintiffs. |In particular, defendants argue
that the plaintiffs had no clearly established right that these
def endants woul d have reasonably understood their actions to
violate. Defendants contend that the Cty and Depart nent
policies are not in dispute, but rather nerely that certain
i ndi vidual officers violated the policies in effect, and that
therefore Weston (with respect to Zagra and Freeman), Schl egel,
Zukasky, Palnmer, Goldsmth and the Gty all enjoy qualified
imunity's shield.

In response, Freeman and Zagra?®® argue first that
qualified inmmunity only applies to discretionary functions of
government officials, and that, with the exception of the
def endant Schl egel's actions, all of the acts at issue were
strictly mnisterial in nature. Second, Freeman and Zagra argue
that there can be no question that the rights whose violation
Freeman and Zagra allege were clearly established, and that there

is a genuine issue of material fact as to whether the defendants

#The argunent on this issue in Zagra's brief is
identical to that in Freeman's earlier-filed brief.
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acted in a reasonable manner in view of the existing |law and the
facts known to them

Plaintiff Ricker also argues that the defendants’
actions were mnisterial, and thus not deserving of qualified
immunity. He also contends that the plaintiffs' clainm go beyond
all egations of a failure to train, and instead include, inter
alia, a failure properly to inplement crowd control procedures,
failure adequately to discipline police officers for policy
violations, failure adequately to discipline police officers for
the use of excessive force, and a failure properly to investigate
clains of m sbehavior by police officers. Therefore, R cker
avers, the defendants cannot claimqualified i nmmunity.

Public officials are "shielded fromliability for civi
damages insofar as their conduct does not violate clearly
establ i shed statutory or constitutional rights of which a

reasonabl e person would have known," Harlow v. Fitzgerald, 457

U S. 800, 818, 102 S.&. 2727, 2738 (1982); see also Anderson v.

Creighton, 483 U S. 635, 639, 107 S.Ct. 3034, 3039 (1987)

(hol ding that the focus of qualified immunity is on the objective
| egal reasonabl eness of the actions taken by the public
official). Qualified imunity may apply to "discretionary" acts,
where "the judgnments surroundi ng discretionary action al nost
inevitably are influenced by the decisionnmaker's experiences,

val ues, and enotions," Harlow, 457 U S at 816, 102 S. C. at
2737. Qualified imunity does not apply, however, to actions

that are "mnisterial”, that is, that are established by
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regul ation, see, e.qg., Davis v. Scherer, 468 U S. 183, 196 n. 14,

104 S. . 3012, 3020 n.14 (1984) (noting that the requirenent to
follow certain procedures before term nating enploynent is an
exanple of a mnisterial duty).? Mreover, a nunicipality in
its official capacity can raise no claimof qualified i munity,

see Omen v. Gty of |Independence, 445 U. S. 622, 650, 100 S. C.

1398, 1415 (1980); Gant v. Gty of Pittsburgh, 98 F.3d 116, 126
n.7 (3d Gr. 1996).%*

When a § 1983 defendant raises a claimof qualified
immunity, the first question we face is whether the plaintiff's
all egations sufficiently establish the violation of a

constitutional or statutory right, see Guenke v. Seip, 225 F. 3d

290, 298 (3d GCr. 2000). If the allegations cross that
threshold, we next inquire as to whether the right was clearly
establ i shed such that a reasonabl e person woul d have been aware

of it, see Guenke, 225 F.3d at 298. W then nove to exanm ne the

def endants' conduct. As noted above, "an official wll not be
liable for allegedly unlawful conduct so long as his actions are
obj ectively reasonabl e under current federal |aw, " G uenke, 225
F.3d at 299, and the focus is on "whether a reasonable public

official would know that his or her specific conduct viol ated

*See al so Ospina v. Department of Corrections, 769 F.
Supp. 154, 156 (D. Del. 1991) (noting that mnisterial duties are
"routine procedures necessary to the adm nistration of the |aw
that call for little or no choice").

%%We therefore reject out of hand defendants' claim
that the City of Easton should be afforded qualified i munity.
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clearly established rights,” Gant, 98 F.3d at 121. At the
summary judgnent stage, "this admttedly fact-intensive analysis
nmust be conducted by viewing the facts alleged in the |ight nost
favorable to the plaintiff," Guenke, 225 F.3d at 300.

W begin with the plaintiffs' argunents regarding the
defendants' mnisterial duties. Plaintiffs do not specify exactly
what these mnisterial duties conprised, nor how the entirety of
t he defendants' alleged bad acts fall into this category. ® In
any event, it would appear that these clains are grounded in the
position that many of the defendants' acts, including the
depl oynent and use of the K-9 units, Freeman's treatnent after

his arrest*®

, and the conduct of the investigation were all in
violation of certain Police Departnent policies. However, even
to the extent that this nmay be in sonme sense true, it is
nonet hel ess the case that the sinple fact that policies exist to

gi ve gui dance to police action does not render decisions

'Here again, as with other portions of this
Menor andum our analysis on this anal ysis has been handi capped by
t he extraordi nary absence of specificity in all parties' briefs.
The parties persist in the practice of arguing through conclusory
statenents supported by generalized reference to the extensive
statenments of fact with which they each open their briefs. This
pl aces us in the unwel cone position of having to search through
the parties' clained fact sets in search of the infornmation that
supports their argunents. Wile we wll engage in this
enterprise to a certain extent, as the Court of Appeals for the
Seventh Crcuit has observed in a slightly different context,
"[j]udges are not like pigs, hunting for truffles buried in
briefs,” United States v. Dunkel, 927 F.2d 955, 956 (7th Gr.
1991) (per curiam.

¥In particular, whether he should have been taken for
nmedi cal treatnent of his bite wounds prior to being processed at
the police station.

30



regardi ng, for exanple, the deploynent of police officers, or the
conduct of an investigation, or the pronotion and retention of
officers, purely "mnisterial" acts. Thus, in the absence of
nore explicit argunment fromthe plaintiffs, the defendants’
actions are not mnisterial.

Regarding the application of qualified imunity, we
consider as initial matters whether the plaintiffs have all eged
vi ol ations of constitutional rights and, if so, whether the
all eged violations of plaintiffs' rights were clearly
established. In their notion for sunmary judgnent, the
def endants stake out no claimthat rights violations were not
al leged or that the rights were not clearly established.

I nstead, the notion for summary judgnent focuses on the
def endants' actions, and so we will nove on to that portion of
t he anal ysis. *®

Def endants argue that defendants Schl egel, Zukasky,
Pal mer, Goldsmth, and Weston (with respect to Zagra and
Freeman's clains) should be granted qualified i munity because

[t] he policies thenselves are not in dispute;

rather, plaintiffs argue that the individua
of ficers who cane in contact with the

¥BIn the interests of conpl eteness, we observe that the
plaintiffs have all alleged violations of at |east their Fourth
Amendnent rights in conjunction with their clains that the police
used excessive force. (To the extent that plaintiffs allege
vi ol ations of other constitutional rights, these clains arise
fromthe sane basic acts of the defendants, and so the issue of
whet her these clains are proper, which we will address bel ow,
does not affect the qualified immunity analysis.) It would seem
quite clear that these rights are quite well established such
that the defendants woul d reasonably have been aware of them
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plaintiffs acted in derogation of established

policies. None of the above-identified

defendants are alleged to have failed in

their policy-making skills, nor do the facts

support a claimthat they failed in their

supervi sory duties on Thanksgivi ng Day, 1997.
Defs.' Mem of Law in Supp. of Mdt. for Partial Summ J. at 20.

W initially observe that this argunent is sonewhat
inconplete, inthat it fails to address a nunber of the theories
that the plaintiffs are pursuing here, nost notably that the
defendants failed properly to screen officers for pronotion and
retention, and that this failure ultimately resulted in the
excessive force used on the plaintiffs. Also, while the
statement that none of the defendants is alleged to have fail ed
in policy-making is true to an extent -- to wit, as plaintiffs
nmeke al l egations that the police officers violated certain
policies in their conduct on and subsequent to Thanksgi vi ng Day,
1997, the plaintiffs are not taking issue with the content of the
policies thenselves -- there is other wongdoi ng all eged agai nst
t he defendants unassociated with the policy formation. Thus,
even were we to accept the defendants' argunents in their notion
as true, it would not necessarily justify a grant of qualified
immunity to the defendants. W therefore decline to find that

t he defendants have qualified imunity fromthe plaintiffs'

cl ai ns. *

¥In the interests of conpleteness, we will review sone
of the facts elicited through discovery regarding the action of
each of the defendants seeking qualified inmmunity.
We begin with Sergeant Weston. As defendants note,
(continued...)
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F. Ri cker's O ains Against Oficer Rennl ey

Def endants argue that there is no evidence that O ficer
Remal ey interacted at all with plaintiff Ricker or contributed to

Ricker's harm In support, they note that nothing in Ricker's

(... continued)

Sergeant Weston is not alleged to have physically assaulted Zagra
or Freeman. However, he is the officer in charge of the K-9
units and it was he who gave the order for the K-9 units to
charge the crowd, an order that precipitated the events at issue
here. On the conflicting evidence before us regarding the
behavi or of the crowd and ot her circunstances surroundi ng the

i nci dent, we cannot conclude that these actions were objectively
reasonable in view of the federal |aw surrounding the use of
police force.

Captain Schlegel's report of the incident states that
because of the crowd's behavior at the ganme, he anticipated
probl ens on the bridge. To address his concern, he sent two
additional K-9 units to the bridge to add to the three units who
had previously been assigned to the bridge. See Ex. D, Mt. for
Partial Summ J. Schlegel did not, however, assign any other
officers to support the K-9 units, although he hinself was |ater
present on the bridge. Wile on the bridge, he chased, tackled,
and arrested plaintiff Freeman in part because he was di spl ayi ng
a bite on his leg, which Schlegel believed to denonstrate that
Freeman had previously engaged in illegal activity. Again, on the
conflicted facts before us we cannot say that these acts were
obj ectively reasonabl e.

According to plaintiff Freeman's testinony, Captain
Zukasky was one of the officers who failed to render proper
treatnment to himwhile he was in custody at the Easton police
departnent following his arrest. Moreover, Captain Zukasky's
deposition testinony shows that his inquiry into the events that
transpired on the bridge was at | east arguably inconplete. W
cannot find as a matter of |law that these acts are worthy of
qualified i nmunity.

Wth respect to Chief Palner and Mayor Goldsmth, the
Mayor is ultimately responsible for approving pronotions wthin
the police departnent, which are recommended to himby the Chief
of Police. Here, there is evidence that Captain Schl egel was
pronoted despite a history of allegations of excessive force
agai nst himand the fact that he had once been fired as a result
of an off-duty incident of violence (though he had ultimtely
been reinstated). W cannot find that this act was objectively
reasonable in light of federal |aw.
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deposi tion suggests any involvenent by Remal ey, and that it was
Sergeant Weston and his cani ne partner who are alleged to have

physically attacked Ri cker. ®

In response, Ricker points to the
finding in our Order of June 23, 2000 that to be held liable for
the tort of assault and battery, it is not necessary that a
def endant actually strike the plaintiff, but rather that
liability may lie with one who behaved with common design or in
mutual aid wth one who did strike the plaintiff.

As the defendants argue, there is no nention whatever
in Ricker's deposition of any wongdoing that Oficer Renmaley did
to him The statenent of facts that opens Ricker's brief in
opposition to summary judgnent contains nothing to incul pate
Remal ey in any of the acts against Ricker. Simlarly, thereis
nothing in Oficer Renmaley's report of the incident to suggest

36

that he did anything to affect Ricker, and since Oficer

Remal ey was at the bottom of the chain of command, there is no

®While this argunent is not made in great detail, the
i ssue here is quite focused: was or was not Oficer Renal ey
involved with the assault on plaintiff Ricker or with other
violations of Ricker's rights? Thus, we find that the
def endants' notion with respect to this issue does carry the
initial summary judgnment burden, where, as noted above, sone of
their argunents as to sonmewhat |arger issues do not.

%The report appears somewhat candid regarding
Remal ey's interaction wwth Zagra (identified in the report as a
"white male"). Remaley reports that he told Zagra to "get the
fuck off the bridge right now' and struck Zagra on the legs with
his baton in order to get Zagra to wal k, see Report of O ficer
John Remaley dtd Dec. 3, 1997, Ex. E, Mot. for Partial Summ J.
Utimately, Remal ey was disciplined for his use of obscenity.
G ven the frankness of this portion of the report -- a frankness
t hat earned Renml ey punishnment -- it is difficult to imgine that
Remal ey woul d have failed to report an interaction with Ricker.
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basis for any finding that he directed Sergeant Weston (his
superior) to act in any way towards Ri cker

Wth respect to Ricker's argunent, while it is the case
that a defendant can be liable for battery without striking the
plaintiff, at the summary judgnent stage it is incunbent on the
plaintiff to point to facts elicited in discovery to show that
there is sone dispute of material fact that nust be resolved by
the jury. Here, the sinple possibility that Remal ey could
t heoretically have been associated with the battery on Ricker is
not sufficient to permt the claimto survive sumary judgnment
where there is evidence that there was no involvenent at all, and

we wll therefore grant this aspect of the defendants' notion.

G Ri cker and Zagra's Assault and Battery d ai ns

Def endants next argue that in order to be liable for
assault and battery a defendant nust personally touch or threaten
the plaintiff, and that consequently only Oficer Remaley is a
proper defendant to Zagra's assault and battery claimand only
Sergeant Weston is a proper defendant to Ricker's assault and
battery claim

As an initial matter, we take issue with the predicate
of the defendants' argunent. As we observed in our Order of June
23, 2000 resolving the defendants' notion to dism ss, defendants
who behave by comon design or nutual aid in bringing about an
injury to the plaintiff may all be liable for assault and battery

even if only one defendant actually struck the plaintiff, see,
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e.g., Keich v. Frost, 63 Pa. D & C. 2d 499, 501 (C C P. Dauphin
Cty. 1973). Moreover, although defendants cite in support of
their proposition to DiJoseph v. Gty of Philadel phia, 947 F.

Supp. 834, 844 (E.D. Pa. 1996), as we noted in our June 23, 2000
Order, that case's hol ding does not informour decision here, as
the facts there are not conparable to those here. ® W thus
cannot accept the contention that sinply because certain of the
defendants did not strike or threaten Zagra or R cker, we should
grant judgnment as to these defendants.

This notw thstanding, we find that the battery
al l egations against the Cty of Easton, Chief Palner, and Mayor
Gol dsm th cannot survive sunmary judgnent. Wth respect to the
Cty, "[Where a plaintiff has averred wll|ful m sconduct on the

part of |ocal agency enployees, [42 Pa. Con. Stat. Ann. 8§

¥In particular, we noted that in Di Joseph the court
granted summary judgnment on allegations of assault and battery to
two police officers, Mattiacci and Hairston, on the ground that
they "did not touch or threaten” the plaintiff. However, those
two officers were not situated simlarly to the defendants here.
In DiJoseph, the plaintiff, D Joseph, clained that the police
used excessive force in shooting himduring an incident in which
Di Joseph clained to be holding an individual at gunpoint inside
D Joseph's own house. O ficers Mattiacci and Hairston were not
involved in the shooting; rather, they had, after an earlier
i nvestigation of DiJoseph, returned to D Joseph the weapon he
| ater used in the incident, and these officers subsequently
responded to the radio call reporting the hostage situation
There was no suggestion in DiJoseph that Oficers Mttiacci or
Hai rston had directed, encouraged, or condoned the subsequent
shooting of the plaintiff by another police officer. Thus, that
these officers were granted judgnent on allegations of assault
and battery does not conpel a simlar result here.

W are at a loss to understand why the defendants woul d
pursue this argunent in the instant notion when we clearly found
Di Joseph to be conpletely inapposite to the circunstances here.
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8542(a)(2)] bars recovery fromthe |ocal agency because liability
may be i nposed on the |ocal agency only for negligent acts,"”

Petula v. Mellody, 631 A 2d 762, 765 (Pa. Cnwith. 1993). Wile

42 Pa. Con. Stat. Ann. 8 8550 permts suits against the enpl oyees
of | ocal agencies based on the enployees' wllful acts, 8 8550
does not by its own terns create any exception to 42 Pa. Con.
Stat. Ann. 8 8542, which establishes the conditions under which a

| ocal agency may be held liable under tort |aw *

Consequent |y,
there can be no action in tort for battery against the Cty of
East on.

As to Chief Palnmer and Mayor Goldsmth, there is no
di spute that these nen were not present at the bridge or the gane
on Thanksgi ving Day 1997, nor that they personally had any direct
i nvol venent with the assignnment or depl oynent of officers to the
ganme or its aftermath. Thus, we cannot say that any reasonable

jury could find that these two nen acted in common design or

mutual aid® with the police officers on the bridge in causing

®That is, § 8542 provides the exceptions to sovereign
i mmuni ty under which a | ocal agency nmay be sued in tort.
Intentional torts such as battery are not excepted under this
provision. Wile 8§ 8550 opens | ocal agency enpl oyees to suit for
intentional torts, it does not do so for the |ocal agencies
t hensel ves.

%zagra argues that "all who aid, abet, counsel, or
encourage the assailant by words, gestures, |ooks or signs are,
wWith the assailant, equally liable for battery to the injured
party regardl ess of whether their notive was malicious,” Zagra's
Mem of Lawin Qop'n to Mdt. for Partial Sunmm J. at 33. Under
this standard it is equally clear that while the other officers
on the bridge may be liable for the batteries, Chief Pal ner and
Mayor Gol dsmth, who were well beyond the range of "words,

(continued...)
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the batteries that Zagra and Ri cker have alleged. W wll
therefore grant them judgnent as to Count Ill of Ricker's

Conpl aint and Count 111 of Zagra's.

H. Capt ai n Zukasky as a
Def endant to Freenan's Conpl ai nt

The defendants argue that Captain Zukasky is not a
proper defendant to plaintiff Freeman's Conplaint. *° Defendants
argue that the evidence elicited in discovery fails to show t hat
Capt ai n Zukasky interacted with Freeman in any way, or
contributed to any harm Freeman suffered, and that it shows that
Zukasky was neither involved in the policies |eading up to the
i nci dent on the bridge nor responsible for assigning officers to
the bridge detail. Thus, defendants aver, there are no grounds
for 8 1983 clai ns agai nst Captain Zukasky.

In response, Freenman points out that Freeman's
deposition testinony included the statenment that Captain Zukasky
was present at the police station when Freenan was transported
there after his arrest. Freeman avers that Zukasky treated him
in a "rude and vul gar” manner and that Freeman should in any
event have been taken first to a hospital to address his injuries
i nstead of transported to the police station. W find that given

Zukasky's rank -- third in conmand of the departnent, see Dep. of

39(...continued)
gestures, |ooks, or signs", cannot be.

“Freeman was the only plaintiff to nanme Captain
Zukasky as a defendant.
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Edward J. Zukasky at 20-21 -- he is inplicated in Freeman's
clains that he was deni ed proper nedical treatnment in violation
of his constitutional rights. Further, it is undisputed that it
was Captai n Zukasky who conducted the departnent's investigation
into the events on the bridge, and, as noted above, the arguably
cursory conduct of that investigation also tends to nmake Zukasky
a proper defendant in that he may have been involved in the
violation of Freeman's rights. Therefore, defendant's bare
argunent that Zukasky is an inproper defendant does not warrant

summary judgnment here. *

| . Freenman's First Amendnent C aim

Def endants contend that Freenman's all eged assault and
arrest were not in response to any protected speech activity or
any peaceabl e assenbly and that consequently there is no valid §
1983 claimfor violation of Freeman's First Amendnent rights.

In general, to recover under 42 U . S.C. § 1983, a
plaintiff must first prove that he was deprived of "rights,
privileges, or inmunities secured by the Constitution and | aws"

of the United States. Baker v. MCollan, 443 U S. 137, 140, 99 S

Ct. 2689, 2692 (1979); see also Parratt v. Taylor, 451 U S. 527,

535, 101 S. Ct. 1908, 1913 (1981). Having denonstrated a

deprivation of rights, a plaintiff nust then prove that the

“"We note that there are other |egal questions
inplicated by the allegati ons agai nst Zukasky, anong them whet her
hi s arguably inconplete investigation can give rise to § 1983
individual liability, but as defendant has not raised them we
shal |l not sua sponte open such lines of inquiry.
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def endant deprived himof these constitutional rights "under
color of any statute, ordinance, regul ation, custom or usage, of

any State or Territory." Mnroe v. Pape, 365 U. S. 167, 171-88, 81

S. &. 473, 475-85 (1961). Thus, a threshold inquiry with
respect to Count | of Freeman's Conplaint is whether the police
activity here violated his First Amendnent rights.

Here, defendants contend that O ficer Sollmn first
attenpted to arrest Freenman because Freeman refused to obey
orders to disperse during the confrontation on the bridge and
because he nade threatening gestures towards Sol |l man and his
canine partner. Defendants maintain that Freeman's comments at
the time were "fighting words", not protected speech, and note
that Captain Schlegel |later arrested Freeman for attenpting to
incite a riot, anong other charges. Thus, defendants claimthere
was no protected speech and no peaceabl e assenbly, and thus no
possi bl e First Anmendnent violation.

We first exam ne the basic principles of First
Amendnment protections for speech.

The First Amendnent generally prevents

governnent from proscribing speech, or even

expressi ve conduct, because of disapproval of

t he i deas expressed. Content-based

regul ati ons are presunptively invalid. From

1791 to the present, however, our society,

i ke other free but civilized societies, has

permtted restrictions upon the content of

speech in a fewlimted areas, which are of

such slight social value as a step to truth

that any benefit that nmay be derived from

themis clearly outweighed by the soci al
interest in order and norality.
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RAV v. Gty of St. Paul, 505 U. S 377, 382-83, 112 S. C.

2538, 2542-43 (1992) (citations and internal quotation marks
omtted).
Mor eover, "the constitutional guarantees of free speech
do not permt [the governnent] to forbid or proscribe
advocacy of the use of force or of |law violation except where
such advocacy is directed to inciting or producing inm nent
| awl ess action and is |likely to incite or produce such action,”

Br andenburg v. Chio, 395 U S. 444, 447, 89 S. Ct. 1827, 1829

(1969). On this standard, the Suprenme Court reversed the

di sorderly conduct conviction of a man who was heard to say
"We'l | take the fucking street again” in the presence of a
sheriff during an anti-war protest, finding that such a statenent
"at worst, amounted to nothing nore than advocacy of ill egal

action at sone indefinite future tine," Hess v. Indiana, 414 U. S

105, 107-08, 94 S. Ct. 326, 328 (1973).

Simlarly, the doctrine of "fighting words" renders
unprotected "those personally abusive epithets which, when
addressed to the ordinary citizen, are, as a matter of conmon
know edge, inherently likely to provoke violent reaction,"” Cohen

v. California, 403 U. S 15, 20, 91 S. C. 1780, 1785 (1971)

(citing Chaplinsky v. New Hanpshire, 315 U S. 568, 62 S. C. 766

(1942)), though this doctrine's reach is limted to "words that
have a direct tendency to cause acts of violence by the person to

whom individually, the remark is addressed,” Gooding v. WIson,

405 U. S. 518, 524, 92 S. C. 1103, 1107 (1972). There are limts
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to this standard. 1In an analysis noting the "fighting words"
doctrine, the Suprene Court reversed the conviction of a
Loui si ana resident who, in exclaimng to a police officer, "you
god damm nfother] f[ucking] police", was cited for violating a
New Ol eans ordi nance nmaking it unlawful "wantonly to curse or
revile or to use obscene or opprobrious |anguage toward or with
reference to any nenber of the city police while in the actual

performance of his duty,” Lews v. Gty of New Ol eans, 415 U. S.

130, 131 n.1 & 132, 94 S. C. 970, 971 n.1 & 972 (1974).

We nmust therefore exam ne Freeman's behavior in |ight
of this jurisprudence to determne if his speech was protected,
t hough in so doing we nust of course view the evidence before us
in the light nost favorable to the plaintiff. Freeman testified
that he was on the northern bridge wal kway, proceedi ng towards
Phillipsburg, when he saw a man -- who Freeman | ater discovered
to have been plaintiff Zagra -- step out fromthe crowd in the
roadway and approach a police officer, see Dep. of Eric Freeman
at 56-57. Freeman stopped to watch what was happeni ng and saw an
Easton police officer hit Zagra in the chest with a baton and
push Zagra to the barrier dividing the wal kway fromthe roadway,
see Dep. of Eric Freeman at 57-58. Freeman then headed towards

the police officer to "see what was goi ng on," but was
intercepted by another officer who junped the barrier onto the
wal kway and told Freeman to turn around, Dep. of Eric Freeman at
58-59. Freeman started to question this, but thought better of

it, turned around, and wal ked away, at which point the police
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officer hit himin the back of the head with his baton, see Dep.
of Eric Freeman at 59-60.

Freeman then kept noving on the wal kway towards
Phillipsburg and after twenty or thirty yards canme upon a crowd
of about fifty people that had forned, see Dep. of Eric Freeman
at 63-66. Freeman saw several K-9 units junp the barrier from
t he roadway to the wal kway, and saw one of the units (including
the police officer and his dog) directly approach him see Dep
of Eric Freeman at 69-70. Freeman and several others
"confronted" the officer, "asking himwhy he was doi ng what he
was doing," Dep. of Eric Freeman at 70. The officer told Freeman
to turn around and keep goi ng, Freeman stood his ground and
continued to ask the officer, "What the hell are you doi ng?"

Dep. of Eric Freeman at 71. The officer and the dog continued to
nove toward Freeman, and Freeman told the officer "get the dog
away fromne," Dep. of Eric Freeman at 74. Utimtely, the dog
grabbed at Freeman with its nouth, Freeman fell down, the dog bit
Freeman on the leg, and after a struggle Freeman ran away,

see Dep. of Eric Freeman at 75-78. Wth respect to this series
of events, Oficer Sollman's report contends that Freeman said to
him "fuck you nother fucker, we're not fucking |eaving, fucking

asshole,"” Report of Oficer Sollman, Ex. C, Mt. for Partial
Summ J. at 2.

Freeman then proceeded across the bridge towards
Phillipsburg, and approximately forty yards fromthe Phillipsburg

side of the bridge he stopped to show a Phillipsburg police
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officer the infjury to his leg, see Dep. of Eric Freeman at 88-89.
At this point, Captain Schlegel saw him chased hi m down, and
arrested him see Dep. of Eric Freeman at 90. Wth respect to
these |l atter events, the defendants maintain that Freeman was
di splaying his dog bite to the crowd, stating loudly, "if you
don't [nove], | ook what can happen to you," or words to that
effect, see Report of Captain Schlegel, Ex. D, Mdt. for Partial
Summ J. at [6].

Viewing the facts in the |ight nost favorable to
plaintiff Freeman, we cannot conclude that his speech to the
officers was unprotected. First, we cannot concl ude that
Freeman's remarks to O ficer Sollman, even as the defendants
report them are "fighting words", since even if Freeman did
refer to Soll man as a "nother fucker,"” or a "fucking asshol e"
these epithets are not sufficient to have a direct tendency to

cause a violent response. *

The analysis is simlar wth respect
to Freeman's |ater statenment to the effect that, "if you don't
nmove, this will happen to you"; although this m ght have been
directed at the crowd, we cannot conclude that it incited or
produced i nm nent | awl ess action or was likely to incite or
produce such acti on.

Def endants al so contend that there is no First

Amendnent viol ati on here because Freeman's speech was not the

“2Again, we note that Freeman did not testify to having
made these statenents, and so it is unclear that they are even
before us for consideration, taking inferences for Freeman.
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cause of his arrest. On the contradictory testinony before us,
we cannot find that conclusion warranted taking all inferences
for Freeman.

Finally, defendants argue that even if the First
Amendnent clainms stand, Sergeant Weston is not a proper defendant
to them in that he only issued the initial order to the K-9
units. However, Weston's command directing the K-9 units to
charge the crowd initiated Oficer Sollman's action here, and at
this stage we cannot concl ude that Weston's acts were not
causally linked with the alleged First Anmendnent violation.

J. Sergeant Weston as a Defendant to
Counts Il and VI of Freeman's Conpl ai nt

The defendants contend that Sergeant Weston is not a
proper defendant to either Count Il (alleging the use of
excessive force in violation of the Fourth Amendnent pursuant to
42 U.S.C. § 1983) or Count VI (alleging battery) of Freeman's
Conplaint. In support of this contention, defendants again cite

to DiJoseph v. City of Philadel phia, 947 F. Supp. 834 (E. D. Pa.

1996) for the proposition that one who does not physically inpact
a plaintiff cannot be held liable for the battery. So too,
def endants aver, an officer who did not strike the plaintiff
cannot be held |iable under § 1983.

These argunents are untenable. As discussed above,
D Joseph does not apply to this case, and Pennsyl vania | aw
permts a finding of liability for battery agai nst defendants who

ai ded or abetted the battery even if they did not physically
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i npact the plaintiff. Moreover, to the extent that it was
Sergeant Weston who ordered the K-9 units to charge the crowd on

the bridge, he is a proper defendant in the 8 1983 action.

K. Freeman's Due Process d ains

Def endants argue that they deserve judgnent as to the
clainms in Count Ill of Freeman's Conplaint alleging a violation
of his substantive due process rights because all of Freeman's
clains are properly analyzed in the rubric of the Fourth
Arendnment. We note that the defendants raised an identical claim
in their previous notion to dismniss. ®

As we noted in examning this issue in our Order of
June 23, 2000, "[Alll clainms that | aw enforcenent officers have
used excessive force -- deadly or not -- in the course of an
arrest, investigatory stop, or other 'seizure' of a free citizen
shoul d be anal yzed under the Fourth Anendnent and its
' reasonabl eness' standard, rather than under a 'substantive due

v 44

process approach,"” Gahamyv. Connor, 490 U.S. 386, 395, 109 S

®In fact, the argunent on this point in defendants
brief is a word-for-word replication of their argunent in the
Rul e 12(b)(6) context, except for the addition of "Further, no
facts have been produced during discovery to support any claim
that Freeman's substantive due process rights were viol at ed,
i nasmuch as he testified that he was provided with the requisite
hearings and trial on the nerits.” Defs." Mem of Law in Supp.
of Mot. for Partial Summ J. at 27.

“The defendants argue that Freeman can make no show ng
of a procedural due process violation, since Freeman had the
appropriate judicial hearings. Freeman does not oppose this
argunment, nor can we readily find anything in Freeman's factual
avernents that suggest that such a violation occurred. W wl|

(continued...)
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Ct. 1865, 1871 (1989). However, "[ G ahan] does not hold that al
constitutional clains relating to physically abusive governnent
conduct must arise under either the Fourth or Ei ghth Amendnents;
rather Graham sinply requires that if a constitutional claimis
covered by a specific constitutional provision, such as the
Fourth or Ei ghth Anendnent, the claimnust be anal yzed under the
standard appropriate to that specific provision, not under the

rubric of substantive due process,” United States v. Lanier, 520

US 259, 272 n.7, 117 S. C. 1219, 1228 n.7 (1997). W also
note that in our Grcuit, "the substantive conponent of the Due
Process Cl ause can only be viol ated by governnental enployees
when their conduct anounts to an abuse of official power that

'shocks the conscience'", Fagan v. Cty of Vineland, 22 F.3d

1296, 1303 (3d Gir. 1994). %

I n response to defendants' argunent, Freeman contends
that we should not enter judgnent on the substantive due process
clains, as "[t]he propriety of M. Freeman's cause of action for
the violation of his due process rights is even nore obvious at
this juncture in light of the proof in the record concerning the

truly egregious and barbaric conduct of the Defendants,"”

(... continued)
t hus focus on the question of substantive due process violations.

“But cf. Fuentes v. Wagner, 206 F.3d 335, 348 (3d Cir.
2000) (noting that the application of the "shocks the conscience"
standard may be Iimted to certain classes of clains under
subst antive due process).
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Freeman's Mem of Lawin Qop'n to Mot. for Partial Summ J. at
44,

W initially note that the question before us does not
concern whet her the defendants' conduct was "egregi ous and
bar baric", nor even whether it shocked the conscience. |nstead,
our question is whether Freeman has all eged constitutional
violations that fall outside the rights that other constitutiona
provisions protect. That is, if all of Freeman's all egations can
fall under Fourth or First Anmendnent analysis, then there is no
substantive due process claim no matter how bad the governnent
officials' conduct was. Here, the defendants contend that no
such viol ati ons have been uncovered during the discovery
process. *® In response, Freeman fails to point to evidence
showi ng such unenunerated constitutional violations, but instead
sinmply avers that discovery has shown really bad conduct.

Count Ill of the Conplaint is directed against Oficer
Sol I man, Sergeant Weston, and Captain Schlegel. A review of the
facts Freeman rehearses in his brief opposing summary judgnent
shows that these defendants' involvenent in the alleged harnms to
Freeman is limted to the harnms resulting fromthe police's
al | eged use of excessive force. Sollnman and his dog are accused
of physically assaulting Freeman. Schlegel is accused of

i nproperly effecting Freeman's arrest, and al so, arguably, of

**The defendants thus inplicitly contend that their
al l eged bad acts violated only Freeman's Fourth and First
Amendnent rights.
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havi ng assigned officers to the bridge in contravention of policy
in such a way as to cause the use of force. Wston is accused of
havi ng ordered the police action that caused Soll man's use of
force. These officers are also accused of violating Freeman's
First Amendnent rights in the course of exerting force on, and
affecting the seizure of, Freeman. There is nothing in the
clained fact set to suggest that Soll nman, Weston, or Schl egel
violated any other rights -- that is, rights anenable to a
substantive due process anal ysis.

We therefore will grant judgnent to the defendants as

to the due process clains in Count Il of Freeman's Conpl aint.

L. Freenman's Equal Protection d ains

Def endants next argue that they deserve judgnent as to
the claims in Count |1l of Freeman's Conplaint alleging a
violation of his equal protection rights, in that there is no
evi dence to show that Easton police treat fans of the
Phillipsburg football teamany differently than they do others.
In response, Freenman argues that discovery has shown t hat
everyone attacked by the Easton Police Departnent on Thanksgi vi ng
Day, 1997 were residents of Phillipsburg or its inmediate
vicinity and were fans of the then-victorious Easton H gh School
football team Thus, Freeman contends, taking the facts in the
light nost favorable to the plaintiff, there is support for the

claimthat Easton police treated Freenan differently because he

49



was a nmenber of the class consisting of fans of the Phillipsburg
footbal |l team

We cannot agree with Freeman's anal ysis here. For one
thing, Freeman has not identified for us, nor have we readily
been able to |l ocate, evidence in the record that supports the
claimthat police treated differently nenbers of other groups
engaged in actions simlar to those in which the plaintiffs were
engaged. That is to say, Freeman has pointed to no evidence that
woul d go to show that other |arge groups of people proceeding
down a public thoroughfare so as to require the closure of the
road are not simlarly subject to crowd control action by the
Easton police. Thus, the claimthat the Easton Police's |arge-
scal e behaviors reflected different treatnent of Phillipsburg

fans, as opposed to other groups, is not supported here. *

“‘More than that, however, we note that Freeman
contends that part of the "ritual" involved with the ganme is that
groups of Phillipsburg fans, when passing Easton police officers
on the Easton side of the Route 22 bridge during the post-gane
wal k back to Phillipsburg, traditionally yell derogatory renmarks
about Easton and its football team at those Easton police
officers. Thus, we suppose, to nake an equal protection claim
stick, Freeman m ght well need to show that the Phillipsburg
football fans were treated differently than other |arge groups of
i ndi viduals who not only made it a practice to congregate as
pedestri ans on vehicl e roadways, but who al so regularly shout
i nvective at the police.

W al so note that anong the facts elicited in discovery
are those tending to show that both O ficer Remal ey and Captain
Schl egel had histories of alleged m sconduct, including
al l egati ons of excessive force, which occurred i ndependent of
Philli psburg football fans. That is, Freeman is contendi ng both
that the attacks on the Phillipsburg fans denonstrated
differential treatnment, and that various of the police had | ong
hi stories of abuse to others that should have al erted
deci si onmakers. \Wile these allegations are not necessarily

(continued...)
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Freeman al so seens to claimthat the individual actions
of the Easton officers on the bridge evidenced an equal
protection violation by pointing to the fact that all who were
i njured on Thanksgiving Day 1997 were Phillipsburg fans.

However, we cannot see howthis is relevant to an equal
protection claim |t appears undisputed that the | arge crowds on
the bridge were either exclusively, or nearly so, pedestrians
comng fromthe football gane headed towards Phillipsburg. It is

therefore clear that the people on the bridge were exclusively,

or nearly so, fans of the Phillipsburg team Thus, the fact that
only Phillipsburg fans were injured in the nelee doesn't go to
show an equal protection violation, since only Phillipsburg fans

were present in the crowd in the first place.
W will therefore grant judgnent to defendants Sol | man,
Weston, and Schl egel as to the equal protection clains in Count

1l of Freeman's Conpl aint.

(... continued)
internally inconsistent, the discord between them goes to support
our conclusion that there is no equal protection claimhere.
Finally, we note that the "traditional" nature of sone
of the crowd actions, which led the police to expect trouble,
would tend to justify differential treatnment even if Freeman was
able to show -- as he has not -- that such differential treatnent
occurred. Since being a Phillipsburg high school football fan is
not a suspect classification, any differentiation wuld pass
constitutional scrutiny if it was rationally related to a
| egi ti mat e governnment purpose, see Kadrmas v. Dickinson Pub.
Schs., 487 U. S. 450, 458, 108 S. Ct. 2481, 2487 (1988). G ven
the history of fan behavior, it is likely that Easton woul d be
able to survive such review. But this is only an interesting
di gression: the evidence nmakes no showi ng of differential
treatnent in the first instance.
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M Freeman's C ai n8 Under
Pennsyl vani a Constitutional Law

The defendants claimthat they should be awarded
judgnment as to Freeman's all egati ons under the Pennsyl vani a
Constitution contained in Count IV of his Conplaint. As Freeman
made such allegations with respect to three distinct
constitutional provisions, we shall address each in turn.

1. Cl ai ns under Article |, Section 7
of the Pennsyl vani a Constitution

Def endants contend that Freeman has failed to state a
claimunder Article |, Section 7 of the Pennsylvani a
Constitution, which is the Pennsylvania Constitution's freedom of
speech provision, because he has made no show ng that he was
engaged i n protected speech.

We found above in our discussion of Freeman's federal
First Amendnment clains that we cannot now concl ude that Freenan
was engaged in unprotected speech, and so we w || deny
def endants' argunent as to Article |, Section 7 of the
Pennsyl vani a Constitution.

2. Cl ai ns under Article |, Section 8
of the Pennsyl vania Constitution

Def endants argue that Freeman's clains under Article I,
Section 8 of the Pennsylvania Constitution (the search and
sei zure provision) nust be dism ssed because the only search of
Freeman occurred during his arrest, after he had di sobeyed an

officer's order, and because the fact that he went to trial shows
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that there was probable cause for his arrest. |In response,
Freeman argues that this claimis a repetition of that the
def endants made in their earlier notion to dismss, and refers us
to his response to that notion to dismss. |In that response,
Freeman argued that all arrests nust be supported by probable
cause and that Freeman had all eged that there was no probable
cause for his arrest.

I n Pennsyl vani a, probable cause is "a reasonabl e ground
of suspicion supported by circunstances sufficient to warrant an
ordinary prudent [person] in the same situation in believing that

the party is guilty of the offense.” Tomaskevitch v. Specialty

Records Corp., 717 A .2d 30, 33 (Pa. Cmth. 1998) (internal

quotation marks omitted).* In resolving the defendants' notion
to dismss, we noted that since the question of a violation of
Article |, Section 8 appeared to turn on a probabl e cause

determ nation, such a fact-intensive inquiry was not suited to a

Rul e 12(b)(6) anal ysis.

Thi s description points out the problemwith
Freeman's tactic of relying on argunents crafted at the Rule
12(b) (6) stage to defend summary judgnent: while at the Rule
12(b)(6) stage we | ook to the allegations, here we nust ook to
the facts elicited in discovery. Freeman nmakes no specific
argunent regarding these facts and how t hey support his claim
under Article I, Section 8. On the other hand, Freeman is
correct in claimng that the defendants' argunent here is a nere
duplication of their argunent in their Rule 12(b)(6) notion.

*The Federal standard is equivalent: "facts and
ci rcunstances sufficient to warrant a prudent [person] in
believing that the [suspect] had committed or was conmtting an
offense.” United States v. Boynes, 149 F.3d 208, 211 (3d Gr.
1998) (internal quotation marks omtted) (quoting Sharrar v.
Fel sing, 128 F.3d 810, 817-18 (3d. Cir. 1997)).
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Though we now have reference to a record, the disputed
facts surrounding Freeman's interaction with the defendants
prevent us from concluding that the police necessarily had
probabl e cause for arresting Freeman. ®*® To the extent that
def endants point to the fact that Freeman's case went to trial,
we reiterate what we noted in our June 23, 2000 Oder: the
def endants have not cited any authority to show that the
exi stence of probable cause is definitively established by the
fact that the plaintiff was charged with offenses and went to
trial.

We therefore deny defendants' notion as to Article I,
Section 8 clains.

3. Cl aims under Article |, Section
13 of the Pennsylvania Constitution

Def endants argue that they warrant judgnent as to
Freeman's clains under Article I, Section 13 because that
section's provision against cruel punishnents is co-extensive
wi th Eighth Amendnent protections, and we have previously

di smi ssed Freeman's Ei ghth Anendnent clains. *!

I n response,
Freeman again correctly argues that defendants' argunents are a
repetition of argunments unsuccessfully nmade in the defendants'
Rul e 12(b)(6) notion, and refers us to his own response to that

motion, in which he cited Commonwealth v. Cottam 616 A 2d 988

W arrived at a similar finding with respect to
qualified inmunity in our discussion above.

I'n our Order of June 23, 2000.
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(Pa. Super. 1992) for the proposition that Article I, Section 13
applies to pretrial confinenent.

In our Order of June 23, 2000, we observed that the
Cottam case presents us with a conundrumin that Cottam
si mul taneously states two propositions: (1) Article I, Section 13
is coextensive wth the Ei ghth Anmendnent; and (2) Article I,
Section 13 applies to pretrial confinenent. These two
propositions are internally contradictory since the Eighth
Amendnent itself does not generally apply to the conditions of

pretrial confinement, see, e.q., Fuentes, 206 F.3d at 347.*

Thus, as Freeman's relatively brief incarceration was pre-trial,
whet her Article |, Section 13 applies to himdepends on which of
Cottam s hol dings we foll ow

Utimtely, we find it reasonable to follow Cottanmi s
application of the lawto the facts, rather than its statenent
regarding the rel ationship between Pennsyl vania and federal
constitutional |law, and we therefore find Article I, Section 13
applicable to Freeman's confinenent. W therefore reject
def endants' argunents with respect to Freeman's clains under this

provi si on. °®

*’Fuentes did find the Ei ghth Arendment applicable to
injuries suffered during a prison disturbance, but there is
not hing to suggest that such a situation obtains here.

=3At the risk of repetition, we nust again express our
frustration wth the content of the defendants' briefing here.
In our earlier Order, we went to sone effort to highlight the
probl em Cottam posed: we devoted a two-paragraph footnote to the
i ssue, at the end of which we concluded that " absent nore
(continued...)
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N. Freeman's C ains of Fal se | npri sonnment

Def endants argue that judgnent should be entered in
their favor on Freeman's false inprisonnment claimin Count VIII
because such a claimcan only arise froma false arrest, and a
false arrest is one nade w thout probable cause, and here
probabl e cause was present.

"A police officer may be held liable for . . . false
i nprisonnent when a jury concludes that he did not have probable

cause to nake an arrest," Renk v. City of Pittsburgh, 641 A 2d

289, 293 (Pa. 1994). As we have said before, given the factual
di sputes as to events surrounding Freeman's arrest, we cannot
find at the summary judgnent stage that probable cause was
present. We will therefore deny defendants' notion with respect

to the false inprisonnment claim

(... continued)
extensive briefing on this topic by the parties" (enphasis added)
we woul d take Cottamto nean that Article I, Section 13 is
applicable to pretrial detention (this is the sanme concl usion we
arrive at above). W therefore rather clearly invited additional
argunent on this topic in subsequent notion practice. |Instead,

t he defendants here advanced exactly the sanme argunent as before,
an argunent that they nust have known was destined to fail given
our provisional finding in the earlier Order conbined with the
fact that they engaged in no further argunent. This pronpts us
to wonder whet her the defendants even bothered to read our
earlier Order.

In any event, and possibly nore troubl esone as the case
noves toward trial, the defendants' notion also | eaves aside
several obvious questions about Freeman's Article I, Section 13
clainms, forenost anong them whether the nere fact of pretrial
detention, rather than the conditions thereof, fall within that
section's purview. However, as elsewhere in this Mnorandum we
are quite loath to nake the defendants' argunments for them and
we shall continue that practice here.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M TCHELL RI CKER et al. : ClVIL ACTI ON
V. :
SERGEANT :
M CHAEL D. WESTON et al. : NO. 99-5879
ORDER

AND NOW this 22nd day of Novenber, 2000, upon
consi deration of defendants' notion for partial sunmary judgnent,
and the plaintiffs' responses thereto, and for the reasons stated
i n the acconpanyi ng nmenorandum it is hereby ORDERED that:

1. The defendants' notion is GRANTED IN PART, in
accordance with the followi ng five paragraphs;

2. All of the plaintiffs' clains against the Gty of
East on Police Departnment are DI SM SSED,

3. Counts | though Il of plaintiff Mtchell Ricker's
Conpl aint are DI SM SSED as to defendant O ficer John Renal ey;

4, Judgnent is entered in favor of defendants the
City of Easton, Chief Lawence Pal ner, and Mayor Thonas CGol dsmith
as to Count |1l of plaintiff Alessio Zagra's Conpl aint;

5. Judgnent is entered in favor of defendants the
City of Easton, Chief Lawence Pal ner, and Mayor Thonas CGol dsmith
as to Count |1l of plaintiff Mtchell Ricker's Conplaint;

6. Judgnent is entered in favor of defendants O ficer

Jesse Sol | man, Sergeant M chael Wston, and Captai n Dougl as



Schl egel with respect to Count Il of Eric Freeman's Conpl aint;
and
7. In all other respects, defendants' notion is

DENI ED.

BY THE COURT:

Stewart Dal zel |, J.



